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Prosecution is one of many enforcement tools designed to secure compliance with
environmental regulations. Where prosecution is chosen as a compliance strategy,
the resulting sentence may be traditional—a fine or imprisonment—or “creative.”
This article defines and describes existing creative sentencing options and outlines
their potential use. It then goes on to examine the actual application of the sentencing
statutes, looking both at the exercise of discretion by the Crown to pursue such
sentences, and what types of orders the Courts have imposed. In so doing, we examine
the extent to which creative sentences show promise in achieving greater environ-
mental protection than do traditional sentences.

La menace d’une poursuite judiciaire est l’une des nombreuses mesures visant à
assurer le respect de la réglementation en matière environnementale. Lorsque la voie
des poursuites judiciaires est empruntée à titre de stratégie de conformité, la con-
damnation qui en résulte peut s’avérer traditionnelle – une amende ou un emprison-
nement – ou « créative ». Dans cet article, l’auteur définit et décrit les options
disponibles actuellement en matière de condamnations dites créatives et en donne
les usages potentiels. Puis, l’auteur aborde de quelle façon les lois visant la déter-
mination de la peine sont appliquées et porte son attention à la fois sur la discrétion
dont bénéficie le ministère public dans la recherche de telles peines et sur les types
d’ordonnances rendues par les tribunaux. Ainsi, il est possible d’analyser dans quelle
mesure les peines dites créatives permettent d’offrir de meilleures protections en
matière environnementale que les peines traditionnelles.

1. INTRODUCTION

To the disappointment of many, environmental law does not have as
its focus the end of all environmental harm. Rather, it is about achieving
a balance between the socio-economic benefits of modern industrial and
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technological development, and the health and ecological costs that in-
evitably accompany such activities.1 In modern parlance, environmental
law seeks to achieve sustainable development by controlling rates of
resource depletion and levels of pollution discharges.2 The “correct” bal-
ance is implicitly or, often, explicitly determined by some form of cost-
benefit analysis or risk assessment, in conjunction with government-
industry negotiation and a degree of public consultation.3

Early regulatory legislation sought to establish pollution control pri-
marily through quantitative discharge standards, coupled with permits or
licencing systems. Failure to comply resulted in the possibility of prose-
cution and moderate fines.4 In situations where quantitative standards
were scientifically difficult or politically unpalatable to establish, early
regulatory legislation would often include broadly defined normative
standards prohibiting harm to the environment. Over the years, this ap-
proach has become more sophisticated, adding: additional preventive
screening; a more risk-averse approach to setting standards; mechanisms
to increase transparency, accountability and public participation; ex-
panded liabilities for both intentional and negligent misconduct; and a
broad variety of administrative and criminal compliance mechanisms.5

Yet, notwithstanding the addition of these pollution prevention and pre-
cautionary principles, once a decision is made about the appropriate bal-
ance between environmental concerns and competing economic and so-
cial interests, the “permitted” pollution is still regulated by the same basic
system with, in most cases, the same central goal of control, not elimi-
nation of environmental damage.6
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Thus, while modern environmental statutes might be somewhat more
risk averse than in the past, particularly with respect to what pollutants to
allow and under what conditions to allow them, for the vast majority of
wastes, chemicals, industrial and technological products the core legis-
lative approach taken by most Canadian jurisdictions is to continue to
allow a degree of release and incur a corresponding degree of environ-
mental harm.7 The aim when enforcing such legislation, therefore, is not
to stop pollution, but to secure compliance with the specified standards,
which have been chosen as reflective of the optimal social benefit, or at
least a net public “good.”8

If maintaining the net public welfare is the raison d’être of regulatory
legislation, and this is achieved by securing compliance with regulatory
standards, what is the role of prosecutions and sentencing in this process?
In modern statutes, prosecution is one of a plethora of administrative and
criminal compliance mechanisms that form an “enforcement ladder” or
spectrum of gradually escalating enforcement activities designed to secure
compliance with the prescribed standards. These enforcement activities
range from negotiation and voluntary agreements, through various control
orders, inspections, reporting requirements, and administrative penalties,
and often including measures for fiscal incentives, tickets or civil (tort)
suits. In general, the use of the criminal process via prosecution is seen
to be the most severe enforcement option.9 Often, it is a last resort or
“smart regulation” backstop mechanism to ensure compliance with a
licence, an Act, or its Regulations.10 While overall enforcement of envi-
ronmental law in Canada has often proved erratic and unsatisfactory,11
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“strict enforcement” (prosecutions) continues to be a key part of any
modern compliance strategy.12

Within this dominant paradigm, what does a prosecution and accom-
panying sentence hope to achieve? There is, of course, a large body of
literature addressing the theoretical goals or objectives of sentenc-
ing—deterrent, retributive, rehabilitative or restorative—in relation to the
criminal law in general,13 to regulatory offences more particularly,14 and
to environmental offences specifically.15 Given that many environmental
offenders are corporations, there is a cross-cutting thread of discussion
regarding the ability of various types of enforcement activity, including
criminal prosecution, to influence corporate behaviour.16 These debates
rage internationally, not merely within Canada.17 Suffice it to say that
Canadian courts have settled upon the need for pollution prevention via
deterrence, and the need to generate societal respect for the regulatory
process, as the most relevant objectives of environmental sentencing.18

The rationale is that since prosecutions occur after an offence, and
the environmental damage is already done, any hope for the future pro-
tection of the public welfare needs to come from any deterrent effect of
the sentence.19 Of particular importance is general deterrence:

General deterrence is of primary importance because only if polluters aredeterred
from future environmental harm will the sentence be preventative in nature, and
only by preventing environmental damage can the potentially dangerous con-
sequences to the public welfare be avoided.

While the sentence in any single case is unlikely to achieve general
deterrence,20 studies suggest that where there is a degree of certainty of
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detection of any wrongdoing (such as adequate monitoring through in-
spection) then sufficiently severe legal sanctions that are routinely en-
forced and consistently imposed in a series of decisions, can increase the
degree of compliance.21

In addition to this preventive or deterrent function, prosecution and
sentencing forms part of a “compliance culture” or, simply stated, foster-
ing general respect for the law.22 Since a wide variety of compliance
mechanisms exist, a strict enforcement response is often used in relation
to more serious offences and offenders who flagrantly disregard their
legal obligations.23 Thus, a sentence is often directed toward preserving
the legitimacy and authority of a regulatory body and to hammer home
some respect for the rule of law:24

The harm to be wary of and to protect against is that to the [regulatory] process
and system itself rather than the quality of the water in a particular lake. In this
case, there is no harm to the environment, but there is harm inflicted upon the
process of environmental protection.

Arguably then, effective enforcement activities can generate respect
for the law, express societal disapproval of polluters, and thereby have an
educational or moral impact on public beliefs, goals and attitudes. This
normative effect then creates a situation in which environmental protec-
tion goals and compliance with regulatory rules have widespread social
acceptance, resulting in less intervention to correct non-compliance.25 In
short, strict enforcement helps create a situation in which those who
breach environmental standards are not merely in technical breach of an
unimportant rule, but rather are seen as engaged in actual malfeasance,
crime or social harm.26

In brief, sentences may be categorized as traditional (fines and im-
prisonment), creative (non-fine measures) or restorative (diversionary).
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In Part 2 of this article, we will provide a brief overview of the various
sentencing alternatives as they developed in environmental law. Part 3
describes the existing creative sentencing statutes, along with some com-
ment on their potential uses. Thereafter, we will examine the actual ap-
plication of these statutes both federally and within the Province of Al-
berta. This will be accomplished by describing the procedures and policies
of the Crown in pursuing such sentences (Part 4) and then by examining
the sentencing orders of the Courts of those jurisdictions (Part 5). We
conclude with some thoughts about the degree to which creative sentenc-
ing shows promise for moving beyond the traditional deterrence and
compliance goals of environmental sentencing, and the role of the Crown
and courts in achieving future progress.

At the outset, it is perhaps worth noting that our focus is on the
practical—what is happening within Canadian courts right now. In so
doing, our approach has been to examine documents available within the
public domain, including decided cases from Alberta and under federal
statutes, and to glean what we can from the limited supporting literature
which currently exists in this area. One of the greatest impediments to
research in this area is that a great deal of information about the use of
creative sentences is not in the public domain. Nevertheless, if the use of
creative sentences is to expand, or if they in fact can serve deterrent and
other functions, it is important to describe, publicize and where possible
provide analysis with respect to such proceedings. Thus, at a very prag-
matic level, there is value in documenting and where possible providing
commentary on the creative sentencing processes and outcomes to date.

2. AN OVERVIEW OF SENTENCING ALTERNATIVES

As mentioned previously, early pollution control statutes often em-
ployed a fine as the primary sentencing option (with imprisonment also
being often available but rarely used). The size of the fine was then crafted
to attempt to achieve deterrence,27 taking into account such factors as the
gravity of the offence (risk of harm versus cost of taking precautions,
degree and magnitude of risk, actual damage and the nature of the envi-
ronment) and the degree of responsibility of the offender (“criminality”
or degree of disrespect for the law).28 Aggravating and mitigating factors
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that could be considered included: prior record of environmental miscon-
duct; profits realized by the offence; the size, wealth and nature of the
offender; pollution control and compliance efforts; remedial efforts; and
degree of demonstrated remorse.29 Some modern statutes specifically
require sentencing courts to take such factors into account.30 The availa-
bility of a solution (technology),31 and the need for a degree of uniformity
in sentences (precedents) may also be considered by sentencing courts.32

Despite the availability of prosecutions and traditional sentences
(fines and imprisonment) in even the earliest pollution control statutes,
routine enforcement and compliance was rarely achieved.33 Strict enforce-
ment via the criminal process was often avoided in favour of negotiation,
in part due to the expense and time commitment involved in court actions
and in part due to problems associated with regulatory legislation.34 Other
deficiencies in the early legislation, such as the ability of persons to hide
behind the corporate veil or insolvency proceedings, were identified.35 A
debate developed over the relative merits of amending and improving
administrative compliance mechanisms, versus reforming quasi-criminal
strict enforcement mechanisms.36

In the result, by the late 1980s a variety of improvements were made
to both administrative and quasi-criminal compliance mechanisms. On
the quasi-criminal side, sentencing options in particular were broadened
in two ways. First, the traditional option of a fine was revamped to include
higher maximum fines, daily offence provisions, and profit-stripping
fines.37 Imprisonment was either added as an option to deal with deliberate
and flagrant offenders, or made more flexible via hybrid offence provi-
sions and the ability to pursue directors and officers as parties to corporate
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offences.38 When coupled with a more vigorous prosecution policy, there
is some evidence that compliance did improve.39

Second, the so-called “creative” options or “non-fine measures” were
added to the statutes. These include: licence revocation; forfeiture of
property; restitution; prohibition, remedial and prevention orders; modi-
fications to business operations; research orders; notification and publi-
cation orders; information orders; community service; probation; com-
pensation; and performance bonds.40 Most recently, a third
option—diversion processes—has also been added, such as absolute and
conditional discharges, the use of restorative justice techniques (e.g. sen-
tencing circles) and so-called “alternative measures” or EPAMS—a pro-
cess by which sentencing is avoided if a negotiated compliance agreement
is fulfilled.41

Despite these modern additions, by all reports fines are still used more
frequently than any other sentence for environmental offences.42 Courts
continue to apply “the classical [“economics”] theory of non-compliance
behaviour choice as a balancing act between benefits gained through non-
compliance versus costs of being caught,” in which “fines alone are said
to be sufficient to achieve compliance.”43 Yet, lack of rigorous enforce-
ment continues to be a problem,44 and penalties have often been low.45

Numerous authors have concluded that “fines are only one part of a
necessary sentencing arsenal.”46 While lack of familiarity with regulatory
regimes by judges is sometimes blamed for the failure to use creative
sentencing more frequently, lack of prosecutional expertise and resources
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may also be a contributing factor.47 In addition, it is unclear whether
creative sentencing will actually produce better environmental outcomes
than traditional fines, although as we shall see, at least in theory:48

Crown, defence and court have a unique opportunity to craft sentences that
directly benefit the environment and community, in a way that applies the
offender’s attention and resources to the immediate public welfare, rather than
the government’s general revenue funds.

3. EXISTING LEGISLATION: CREATIVE SENTENCING
OPTIONS

A 2005 survey of federal and provincial statutes revealed that a wide
variety of environmental legislation now contains some form of creative
sentencing provision. However, the survey also indicated there is no real
uniformity in federal and provincial regulatory schemes.49 In the federal
sphere, the most comprehensive creative sentencing provisions are found
in the Fisheries Act and the Canadian Environmental Protection Act,
1999.50 Most provinces have incorporated at least some creative sentenc-
ing options into their core environmental legislation as well.51
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At the outset, it is worth noting that creative sentences are generally
available “in addition to any other punishment that may be imposed,”52

subject to the limits implied by the totality principle.53 Normally they are
still combined with a fine.54

In brief, the following options are amongst those most frequently
available in Canadian statutes:

(a) Removal of Benefits

Statutes may contain provisions which either confiscate the profits
realized by commission of the offence55 (i.e., a “profit-stripping” fine), or
authorize the forfeiture of property used in its commission.56 The latter
can be used in cases such as wildlife infractions, to decrease the likelihood
of repetition of the offence57 (e.g. seizure of traps, firearms) or to remove
potential profits (e.g. poached wildlife parts).

(b) Restitution as Compensation

Property losses that result from the commission of an offence may
result in a sentencing order for payment of compensation.58 Additionally,
the Crown can usually be compensated for any costs incurred by it during
its cleanup or remediation.59 A sentencing order for restitution is unlikely
to be used very often, as administrative mechanisms to order it usually
precede prosecutions, and are taken into account simply as mitigation
measures during sentencing.

Compensation for personal injury is generally recoverable only via
civil (tort) actions.60



CREATIVE SENTENCING AND ENVIRONMENTAL PROTECTION 115

61 CEPA 99, supra note 9, s. 291(1)(a); AEPEA, supra note 51, s. 234(1)(a).
62 Berger, supra note 19 at ¶ 7.490, 7.500.
63 CEPA 99, supra note 9, s. 291(1)(n). Creative sentencing authority under provincial law

can also be used to direct money into the federal programs such as the EDF, infra note
65 and accompanying text.

64 Environmental Management Act, S.B.C. 2003, c. 53, s. 127(1)(e).
65 H. Wruck, “The Federal Environmental Damages Fund” (2004) 5 C.E.L.R. (3d) 120 at

120.
66 Environment Canada, “Applicant’s Guide,” online: �http://atlantic-web1.ns.ec.gc.ca/

edf/default.asp?lang�En�.
67 Wruck, supra note 65 at 120.
68 Ibid.; see also Berger, supra note 19 at ¶ 7.570-7.578, 7.770-7.865.7.

(c) Licence Revocations and Prohibition Orders

Most statutes give the sentencing court the ability to order an offender
to stop any action that may result in the continuation or repetition of the
offence.61 Again, however, administrative orders to the same effect would
generally have preceded prosecution. If an offender has been fined, some
provincial statutes authorize licence suspensions until the fine is paid.62

(d) Trust Funds, Research Orders and the EDF

Some statutes permit the sentencing court to impose a financial pen-
alty on an offender either to conduct ecological research,63 or to pay the
funds into some particular trust fund with conservation goals.64

Federally, the government has established the Environmental Dam-
ages Fund (EDF) for this purpose.65 The EDF is a special holding or trust
account administered by Environment Canada.66 It is designed to take
money from either civil judgments or regulatory sentences, and expend
those funds on environmental repair in the location where the damage
occurred, often in partnership with eligible non-governmental organiza-
tions.67 In addition to environmental restoration, the funds can be used
for research or for education (e.g. funding scholarships).68 This type of
penalty is particularly useful if technical solutions to environmental prob-
lems need additional development, or where supervision and administra-
tion of the Court order requires expertise that could be provided by an
NGO partner. However, there is also a danger of “further research” pro-
ducing no real benefit, and thus such orders can amount to simply retaining
the status quo.
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(e) Remedial and Prevention Orders

As an alternative to paying money into some type of restoration
project, most environmental statutes permit the sentencing judge to re-
quire the offender either to take direct action to remedy any harm or,
where it is clear what steps need to be taken to prevent future harm, to
order the defendant to take such steps.69 The two types of order generally
emerge from a single statutory provision, and thus will be discussed
together.

The time and expense involved in remedial orders or orders to conduct
“beneficial environmental projects” can vary greatly. As a general rule,
the undertaking ordered will be “reasonably related to the organization’s
criminal conduct and achievement of at least one...of the objectives of
sentencing.”70 It is a desirable form of sentence in theory as it requires
offenders to take direct responsibility for the consequences of their actions
and to direct their resources to environmental protection per se, although
in practice, as was the case with prohibition or restitution orders, most
often remedial action is ordered using administrative powers prior to
engagement of the criminal process. Thus, the Crown normally treats the
remedial action as a minimum expectation, while resort to prosecution
and sentencing is a subsequent, super-added, punishment.

Nevertheless, when particular types of preventive action are clearly
warranted, the option of a prevention order seems to be a useful alterna-
tive. Examples of preventive sentences include: creating emergency re-
sponse plans; mandatory employee training; compliance with “voluntary”
codes such as ISO 14001 management systems; and performance of
environmental audits.71 Such measures require the offender to use either
consultants, or their own expertise, to remove internal barriers to com-
pliance.72 However, supervision of such an order, to ensure it is completed
in a timely fashion, that it is done competently, and that it is not simply
doing what the offender planned to do already for its own benefit, can
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prove problematic, and can potentially create an onerous workload for
government personnel.73

(f) Community Service Orders

In a similar vein, statutes frequently authorize courts to order com-
munity service.74 This is particularly useful if cleanup or direct remedia-
tion is either impossible, or beyond the defendants’ means, yet the of-
fenders’ expertise could result in a related environmental or public
benefit.75 Ideally, there should be some “nexus” between the offence and
the community project.76

Defining the type of benefit that is appropriate can, however, prove
controversial. The recent Hillsight Vegetables case provides one exam-
ple.77 In that case, farmers committed a violation of the federal Fisheries
Act78 and the provincial Water Act79 by diverting a water course without
a permit, which then led to increased salinization of the water.80 The
creative sentence required the accused to provide 92,000 pounds of turnips
to a food bank over a four year period.81 Arguably, this sentence is directly
related to the cause or motivation for the offence. It occurred due to a
desire to increase production and by removing this excess, the creative
sentence operates similarly to a profit-stripping fine.82 Certainly, a public



118 JOURNAL OF ENVIRONMENTAL LAW AND PRACTICE [19 J.E.L.P.]

83 Ibid. at 6.
84 Campbell, supra note 22 at 22; Libman, supra note 24 at 11-65.
85 Hughes & Graydon, supra note 37 at 304-305.
86 CEPA 99, supra note 9, s. 291(1)(h); AEPEA, supra note 51, s. 234(1)(d).
87 McRory, supra note 73.
88 CEPA 99, supra note 9 s. 291(1)(g); AEPEA, supra note 51, s. 234(1)(c).
89 Hughes & Graydon, supra note 37 at 305; Campbell, supra note 22 at 26-27; Cohen,

supra note 8 at 10250. They are not, however, coerced apologies, which would likely be
contrary to the Charter of Rights: Hughes & Graydon, ibid. at 305; Berger, supra note
19 at ¶ 7.890-7.905.

90 McRory, supra note 73.

welfare benefit was provided. On the other hand, arguably this type of
community service order is not desirable, as it did not involve any net
benefit to the environment. While the evidence in Hillsight suggested that
direct remediation could increase the damage and that natural processes
would eventually restore the landscape,83 according to this stricter view
of sentencing objectives a more desirable order would then have been to
require some other environmental restoration project within the water-
shed. Certainly, the lack of criteria in Canadian law by which to assess
whether a given project has a sufficient nexus to an offence has resulted
in some criticism in the literature.84

(g) Notification, Publication and Information Orders

Another option in many environmental statutes is the ability of the
court to require the offender to provide data to affected individuals, the
community at large, or to the Crown.85

A notification order86 can ensure that affected persons receive infor-
mation about pollution in a timely manner so that medical advice or
compensation can be pursued. It also has an educative function, increasing
awareness of environmental rules.87

Publication orders,88 on the other hand, are intended to achieve a
deterrent effect via adverse publicity. The offender submits a paid adver-
tisement or article setting out the facts of the case that led to their convic-
tion with the idea that “better consumer protection and a market-driven
financial incentive” to improve operations will be achieved by such dis-
closure.89 As well, publication in professional bulletins, to expose the
infractions to the offender’s peers, is thought to have a useful effect on
industry-wide risk management, and even on the development of stricter
industry standards.90
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Information orders91 occupy a slightly different role, as they are gen-
erally not made at the time of sentencing. Rather, they allow the Crown
to do supervision and follow-up, collecting information post-conviction,
to check for any repetition of the offence or failure to comply with the
terms of a sentence.92 These cause a practical difficulty for many enforce-
ment agencies as they are often not equipped to maintain a watch on the
convicted party for an extended period following sentencing. Court orders
can also be drafted to grant leave to return for directions, if conditions set
forth cannot be satisfied.93

(h) Performance Bonds or Guarantees

Under some enactments, offenders may be required to post a perfor-
mance bond, pay monies into court, or provide an irrevocable letter of
guarantee.94 These funds help secure compliance with other aspects of the
sentence, as they are forfeited if non-compliance occurs. Funds can also
be put into lawyers’ trust accounts when a creative sentence is negotiated,
to ensure compliance with the order (if accepted by the Court).95

(i) Suspended Sentences and “Probation”

Some Acts permit the Court to suspend sentences of fines or impris-
onment, and make a sentencing order alone.96 The court is also given a
general power to order an offender “to comply with such other reasonable
conditions as the Court considers appropriate and just in the circumstances
for securing the offender’s good conduct and for preventing the offender
from repeating the same offence or committing other offences.”97 The
effect of such an order is equivalent to placing an offender on probation
and is potentially broad enough to require a corporation to even change
its business practices.98 If the “probation” order is breached, the Court
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may revoke the sentence and impose an alternative.99 “Probation” could
be used in cases where rehabilitation of the offender is the main goal (e.g.
with first offenders).100

(j) Ticketing and Diversion Processes

In addition to traditional sentences (fines, imprisonment) and creative
sentences, there are various sentencing diversion processes available in
some Acts. The three main options are ticketing,101 absolute and condi-
tional discharges102 and EPAMs.103 These form part of the available en-
forcement ladder but are not to be confused with creative sentences, which
result in a criminal record of conviction, and accordingly do not form part
of the present study.
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4. APPLICATION OF THE CURRENT LEGISLATION:
PROCESS AND POLICIES

Given the availability of a wide range of creative sentencing options,
a number of interesting issues arise. These include: a) how often are
creative sentences used? b) for what type of offence or offender will the
Crown consider a creative sentencing option? c) what process is used? d)
what policies or objectives does the Crown seek to achieve? e) what types
of creative sentences are actually being imposed? and perhaps most im-
portantly, f) what outcomes are being achieved that could not be reached
using traditional sentences such as fines?

Examination of these issues is often difficult. In part, as previously
mentioned, this is because much of the information about creative sen-
tences is not in the public domain. Creative sentences are often part of a
resolution agreement rather than a sentencing hearing, negotiated between
the prosecution and the offender. This is of necessity a closed-door pro-
cess. The parties then appear before the Court with an agreed statement
of facts to jointly present a recommendation for sentencing. If accepted
by the judge the decision is often an oral one from the Bench. If a written
decision is given, it is uncontested, perceived to be of lesser precedent
value, and therefore unreported. Publicly available written records are
most often limited to the agreed statement of facts, the transcript of the
hearing, and the order of the Court.104 In a number of cases examined by
the authors, only the actual Court order was available.

A second impediment to an investigation of creative sentencing is
that the use of creative sentences is variable from province to province,
between federal and provincial regulators and even federally from region
to region. The reasons for this are unclear, but the willingness and crea-
tivity of individual prosecutors (and the openness of defence counsel to
negotiation) seems to play a key role. In the result, to the extent data is
available, some jurisdictions seem to be undertaking a great deal of cre-
ative sentencing, while others are not, and there is no real discernable
pattern or policy between these extremes.

For the purposes of this study we chose two sample jurisdictions
actively involved in creative sentencing as illustrative: the Province of
Alberta and the federal Department of Justice Canada (now Public Pros-
ecution Service of Canada). These jurisdictions were chosen due to avail-
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ability of data and active use of creative sentencing and, accordingly,
were not intended to be a representative nor random sample in any statis-
tical sense.

Alberta has a general enforcement and compliance policy for envi-
ronmental offences, but its approach to creative sentencing has been
detailed to some extent in the form of additional written guidelines.105

Originally guided by creative sentencing practices in California,106 the
Alberta Crown began using creative sentencing in the mid-1990’s after
the enactment of the EPEA.107 The core section of the Act is s. 234, which
authorizes prohibition, remedial, prevention, publication, notification,
community services and probation orders, as well as performance bonds,
compensation for Crown costs and information orders. While the Act
does authorize other actions such as forfeiture,108 these are not generally
included in the provincial Crown’s definition of creative sentencing.109

Statistics gathered by Alberta Justice over the years show that creative
sentences are now “a significant feature” of the majority of successful
environmental prosecutions in the province,110 with the creative sentenc-
ing component of the total monetary penalty imposed by Alberta courts
ranging from 25-97 per cent.111 It has been reported that the trend in both
Canada and the U.S. is for “at least 50 per cent of the overall monetary
penalty” to go into creative sentencing options112 and a 2003 report on
Alberta’s practices suggested “the trend in Alberta has been a fifty-fifty
split between a fine and creative sentencing,” while elsewhere (including
federally) the creative sentencing portion “may constitute up to 90 per
cent of the total.”113

Over time, with prosecutional experience and some key judicial de-
cisions,114 Alberta’s initial policy has been fleshed out. A workshop in
February 2002 resulted in a more detailed process and set of guidelines
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being developed.115 The creative sentencing process is initiated by the
prosecutor, who puts together a project-specific committee for each file.
The prosecutor assigns an investigator, who will investigate the offence,
examines the background of the offenders and collects evidence. The
investigator also assists in securing scientific experts, as needed, to join
the committee. If third parties such as NGO’s are to receive funds to
administer as a result of the sentence, auditors may be brought in to ensure
financial accountability. If follow-up and administration of the sentence
cannot be done by the investigator alone, a government administrator or
supervisor may be needed and assigned.116

Not every case can or will be considered for creative sentencing, nor
will every proposal fit into the intended goals of the process. Alberta’s
position is that creative sentences must meet certain guidelines in four
categories:117 a) the situation must meet its prerequisites; b) the sentence
must be directed toward specified objectives; c) if funds go to third parties
they must meet certain eligibility requirements; and d) there must be
resources in place to properly administer the project. The full guidelines
are reproduced in Appendix A. In brief, some key components include:

• Offenders must otherwise be in compliance with environmental regulations.
• The creative sentence is always in addition to a fine, not in substitution.
• The objective is deterrence.
• The sentence must be a punishment, not of some secret benefit to the offender:

...funds must not be used to pay for what the accused should already have done
in terms of clean up, compliance with the law, or compliance with current
industry standards.118

Additionally,

• There must be a nexus between the offence and the project proposed in the
sentence.

• The goal of the project must be environmental improvements or reduced risk.
• The general public must be the primary beneficiary.
• The project must have a tangible and obvious benefit that adds to environmental

quality.
• Third party NGO recipients of funds must not be in a conflict of interest and

should meet viability requirements.
• Accountability for the funds must be maintained either via trust funds or

sufficient Court-ordered supervision.
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Enforceability of any creative sentence is always an issue. Under the
Alberta statute, as previously noted, information orders can be obtained
and performance bonds can be ordered.119 Contempt of court proceedings
can be used. However, unlike CEPA,120 the provincial Act does not specify
that breach of the order constitutes a new offence, although the offender
can be ordered to re-appear and the order can be varied.121 Interestingly,
to date there have been no repeat offenders in cases where creative sen-
tences were used,122 although there have certainly been cases of non-
compliance with the orders themselves.123

The federal process, in contrast, is somewhat less formalized than the
Alberta approach. As is the case with Alberta statutes, federal Acts such
as CEPA 99 and the Fisheries Act are accompanied by general enforce-
ment and compliance policies.124 Using CEPA as an example, the policy
outlines when prosecution will be pursued125 and when diversion pro-
grams such as EPAM’s will be used.126 The policy on “penalties and court
orders upon conviction” is unremarkable, suggesting penalties be re-
quested which are “proportionate to the nature and gravity of the of-
fence,”127 and notes that guidelines for sentencing criteria are contained
in the Act itself.128 There are, however, guidelines as to when various
types of creative sentences should be requested by prosecutors.129 Prohi-
bition orders are recommended for repeat offenders, remedial orders
where the environmental damage is correctable, and community service
orders when the whole community is affected by the offence. Options
that are more specific include ordering monitoring of cases where there
was serious damage to see if eventual recovery takes place, and ordering
funds paid to NGO’s or educational institutions where more awareness
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or knowledge is needed. The policy also notes130 that non-compliance
with such creative sentencing orders can be enforced via a civil suit for
recovery of monies spent, contempt proceedings, or a new prosecution
(as a violation of a creative sentence under CEPA 99 constitutes a new
offence).

In practice, therefore, the federal enforcement and compliance poli-
cies place considerable reliance on prosecutional discretion. First, there
is a preference to direct the creative sentence toward a project of direct
environmental benefit to the general locale where the offence took place.
Second, it is seen as desirable that the creative sentence have a logical
nexus to the nature of the offence. For example, it is desirable for an
offence of “...harmfully altering, disrupting or destroying fish habitat...”
pursuant to s. 35(1) of the Fisheries Act to generate a creative sentence
which is directly connected to fish habitat. Alternatives might include
restoration of previously harmed habitat or the creation of new habitat.131

Third, whenever possible process should directly involve the offender.
Specifically, the offender (or a highly placed executive if the offender is
a corporation) should be personally engaged in creative sentencing dis-
cussions with the federal Crown. Finally, as noted previously, the creative
sentence portion of the total monetary penalty in federal cases has tended
to be as much as 90 per cent.132

Many aspects of the federal process and policies are similar to the
Alberta model, and many of the same challenges have been encountered.
First and foremost are the difficulties associated with the administration
of creative sentences such as environmental restoration projects. The
federal solution has been the creation of the EDF, which as is noted
previously, is a fund devoted to the administration of such projects. Of
particular note is the ability of the EDF to partner with NGO’s who can
use their expertise to develop and supervise projects. As with Alberta, a
key element in the use of creative sentences is a willing prosecutor who
sees the value of getting the offender’s undivided attention by working
closely with the investigator and that offender in what can be a lengthy
and complex process. The approach, as with the Province, is to treat the
need to remediate the damage as a minimum expectation, while the cre-
ative sentence must clearly constitute an additional penalty of some type,
with no hidden benefits. Federally, it is also seen as one mechanism to
get a recalcitrant offender into compliance with legal requirements and
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industry standards. Thus it is seen as a tool which can be used against
reluctant or “worst” offenders, not only those who are otherwise in com-
pliance and who accept responsibility for their misconduct. In this respect,
the federal approach differs quite markedly from the Alberta guidelines.

5. APPLICATION OF THE CURRENT LEGISLATION:
PRACTICE

What sort of orders have actually emerged from this process? With
only a limited amount of information available in the public domain, no
comprehensive answer to that question is readily available. However, by
using a collection of public documents from Alberta Justice and from
Justice Canada,133 as well as supporting literature,134 the authors were able
to use a case study approach to develop some comments about the way
in which creative sentencing is being used in Canada.

Despite the wide variety of creative sentencing options theoretically
available (i.e., listed in the statutes), in practice only six general categories
of orders seem to have been made in our sample group. In order from
least to most common, these are:

1. prohibition orders
2. publication orders
3. orders to conduct or fund research
4. orders to fund educational projects
5. prevention orders directed toward improvement of internal corporate opera-

tions
6. remedial orders to fund specific environmental reclamation and improvement

projects with NGO partners.

Occasionally some type of performance guarantee or community
service order will accompany one of these sentences.

(a) Prohibition Orders

There are only a few cases, all provincial, of individuals and corpo-
rations being simply prohibited from an activity (“shall not apply pesti-
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cides,”135 “shall not allow or permit or direct any current or future agent
or employee to handle hazardous wastes”).136 Little information is avail-
able about these cases and no conclusions can usefully be drawn.

(b) Publication Orders

Publication orders have been used more frequently, under both the
federal Fisheries Act and EPEA. Interestingly, publication of the facts of
the conviction has almost always been accompanied by some type of
community service order or probation order.137

One interesting example is R. v. Canadian Horizontal Drilling Inc.,138

a Fisheries Act violation where a deleterious substance was deposited into
a creek. In addition to a fine, the offender was required to provide funds
to hire an expert consultant, to fund a habitat restoration project through
the EDF and to adopt and implement industry guidelines. It was then
ordered to publish (as an article or advertisement) a three page article that
was drafted in advance and attached as part of the Court order.

A second interesting case is R. v. Johal and RJS Investments,139 which
involved beverage container recycling violations. In addition to publish-
ing an advertisement of the conviction, the offenders were placed on
probation for three years and required during that time to keep specified
records and post signage.

A related approach is to have the offender speak to an industry gath-
ering rather than publish an article. This occurred in the recent case of R.
v. Leddy Exploration.140

Although there are few cases in this category, it seems that all involve
some type of specific “bad practice” that needs to be stopped, and therefore
a service or probation aspect is directed toward specific deterrence, while
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the publication aspect moves the remedy toward more general deterrence
within the community or industry. The actual articles have either been
published in a community newspaper, serving a public notification pur-
pose, or in an industry-related magazine, presumably serving an educative
function and therefore impacting risk management decisions.

(c) Research Orders to Conduct Studies

Orders to conduct or fund research are more common and have been
made both federally and provincially. These orders generally take the
form of an order to fund a specific type of research project, and thus the
funds are sent in trust to a particular university, and specify which re-
searchers will administer the funds.141 Limitations on the use of the trust
fund are specified (e.g. maximum overhead costs), and parameters for the
type of project being funded are set (although the details may be left up
to the expert administrators to approve).142 Occasionally, the funding has
been sent to a specific government department to conduct data analysis
or an inventory,143 or to an NGO.144 If problems arise, leave is generally
provided to return to Court for further directions.

There are known risks to funding research projects, of course. One is
that there may be no tangible nor useful result at the end of the project.
Second, “further study” can be used as an excuse to delay any real change
to the status quo. Finally, there is even the possibility that offenders may
try to direct research funds into projects which benefit their business,
rather than producing a more general environmental or public benefit.
Thus, prior to use of research orders, there will be an investigative burden
on the Crown to secure expert advice about the actual benefits of any
proposed research project.

Research projects also create a difficulty in that projects which meet
the requisite criteria are seldom available ‘off the shelf.’ They require
time to develop, which may not be available in the sentencing process.
Federal regulators have addressed this problem through the EDF, which
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will take money not earmarked by the Court for a specific project, and
direct it to an unspecified project which meets relevant criteria.

(d) Research Orders to Fund Educational Projects

Another frequent type of order is an order directed toward educational
goals. Again, such orders have been made both federally and provincially.
The most common form of these orders is to order either the accused,145

an educational institution,146 or an industry association147 to develop and
deliver a course, seminar or curriculum/teaching tool on topics such as
environmental awareness, or training in proper industry practices or safety
procedures. However, there have also been orders such as endowment of
a graduate student award148 and delivery of a presentation to an industry
association conference149 that fall into this category as well.

If the materials are being developed by a third party, quality control
of the materials could be an issue. One could anticipate that Crown
supervision of the order could become onerous for supervisory staff.150 In
addition, there is no guarantee that courses will be adequately attended,
nor attended by a useful target audience, except perhaps in the case of
training delivered to employees.

(e) Prevention Orders Directed Toward Improvement of Internal
Corporate Operations

Another type of order which appears to be used quite frequently is to
require the offender to engage in practices to improve its internal opera-
tions.

There appear to be three approaches in current use. First, there are
several cases in which companies have been ordered to develop and
implement an environmental management system (EMS).151 A variation
on this is to order that a consultant be hired to bring some aspect of
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corporate management (e.g. employee training) up to an existing EMS
standard, such as ISO 14001 (without actually requiring certification).152

Second, there are several cases in which an order has been made that
an offender prepare an employee training manual, or conduct internal
audits or risk assessments and then construct facilities and prepare re-
sponse plans and employee training programs in accordance with the
results of those studies.153 There is clearly potential here for improved
business practices to result in the prevention of future environmental
harm.

Third, the court may order a change in corporation operations, such
as the construction of infrastructure. A recent example is found in R. v.
Town of Beaverlodge, where a municipality was convicted of depositing
a deleterious substance (sewage) into water frequented by fish contrary
to s. 36(3) of the Fisheries Act. As part of a creative sentencing package,
the town was ordered to upgrade its wastewater treatment facility.154

(f) Remedial Orders to Fund Specific Projects With NGO Partners

The final category of creative sentencing order and the most fre-
quently used in our sample, was an order to fund a specific project (other
than research). These orders fell into three major categories: a) orders for
the accused to take action (e.g. conduct remediation work),155 b) orders
for the accused to fund an NGO (where the NGO then actually conducts
a specific project),156 and c) orders to give the funds in trust to the gov-
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ernment to oversee a project, either directly (in the case of a number of
Fisheries Act cases where the DFO received the funds in trust)157 or via
the EDF (Environment Canada).158 These orders seem particularly popular
in cases involving the federal Crown. Such remedial work may simply
repair the environmental damage done, or may go further and require
additional remediation or enhancement of degraded areas.

6. ASSESSMENT AND FUTURE DIRECTIONS

What can be said about the use of creative sentencing in Canada to
date? To reiterate the earlier discussion, in theory the main goal is to
achieve compliance with environmental standards through specific and
general deterrence measures. Specific deterrence could be achieved
through remedial and prevention orders, prohibition orders, and measures
that remove any benefits from offenders; in practice we see various pre-
vention orders used that direct the offenders to improve their internal
management systems (environmental management systems, employee
training) as well as prohibition orders. In addition, community service is
sometimes ordered, although unfortunately without any clear nexus to the
environmental offence in some cases. General deterrence seems most
readily touched by publication orders. In practice not only have publica-
tion orders been used to good effect but various orders related to educa-
tional funding also seem to have potential as part of creating a compliance
culture.

Interestingly however, the largest group of potential orders set out in
the statutes and used in practice, are orders to conduct specific projects
of direct environmental benefit (whether remedial or preventive), usually
by funding NGO’s or government departments, and orders of a somewhat
uncertain benefit to conduct research (again, often with educational NGO
partners). While the offender may not undertake the actual project—these
orders often simply provide funding to NGO’s who then manage the
enterprise—when properly constructed there is arguably considerable
specific deterrent effect beyond that of a similarly-sized fine, in that many
such projects are the result of substantial direct consultation between the
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Crown and the offender. This personal engagement of the offender in the
sentencing process is perceived by prosecutors as providing specific de-
terrence effects which would not be achievable through a simple fine.
(On the other hand, if the workload is being passed over and the offender
need not develop any expertise nor devote personnel to the task at hand,
there is always a danger an offender could try to evade responsibility via
such an order.)

Significantly, however, creative sentencing is moving beyond tradi-
tional sentencing objectives by providing a direct environmental benefit
(which may well extend beyond simply remediation at a minimum stan-
dard, and instead require improvements or enhancements) i.e., the sen-
tence takes us beyond just “deterrence.” If we think of the environment
as “the victim” of the crime, we can perhaps see some parallels with
modern victim’s rights objectives159 that seek to have victim impacts taken
into account in the sentencing process. Certainly, the actual and potential
environmental damage and the uniqueness and sensitivity of the impacted
ecosystem are all relevant aggravating factors.160

What, then, of the modern movement in criminal sentencing toward
restorative justice? Is this a concept which can or should extend to envi-
ronmental “victims”? Restorative justice has been defined as:161

...an approach to accountability for crime based on the restoration of balanced
social relations and repatriation of criminal harm that is rooted in values of
equality, mutual respect and concern, and that uses deliberative processes in-
volving crime victims, offenders, their respective supporters and representatives
of the broader community under the guidance of authorized and skilled facili-
tators.

It is a voluntary process in which an offender accepts responsibility for
wrongdoing, and it has arguably reduced recidivism rates while achieving
“high rates of offender compliance with sanctions as well as high rates of
satisfaction for victims.”162 Thus, restorative sanctions are “intended to
reconcile and repair the harm caused by an offence.”163

In environmental statutes, measures such as discharges and “alter-
native measures” have been added in order to provide the ability to divert
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offenders from the sentencing process.164 To move in this direction would
clearly go beyond the realm of creative sentences, as it removes the
offender from the criminal process entirely, “to another forum where they
are not convicted or found guilty, and are not sentenced.”165 However, in
the environmental realm, it is unclear that restorative techniques will be
of particular interest due at least in part to the deep distrust of industry
that environmental representatives maintain; problems such as agency
capture, the dominance of economic and industrial interests in policy
development, and lack of true public participation mechanisms166 in en-
vironmental law create enormous obstacles to creating the type of vol-
unteer community that is needed for restorative justice techniques to
succeed. If experiments with environmental mediation can offer any in-
sights, it is clear that bringing environmental offenders and “victims” to
the same table may do nothing except reveal exactly how far apart their
views are.167 It is also unclear whether “the environment” as victim would
have any needs that parallel the benefits of a restorative approach to a
human victim (e.g. the emotional need to forgive).168 If environmental
restoration can be completed by a creative sentence, there seems to be no
“victim benefit” to be derived by moving further to a restorative approach,
unless personal injuries to present or future human victims are also part
of the circumstances of individual cases.169

Is the Crown justified in taking a more active approach to the care of
environmental “victims”? Certainly, the Courts seem open to such de-
velopments.170 In Hydro Quebec171 the Supreme Court of Canada held
that environmental stewardship, even in the absence of harm to human
health, is a “fundamental value” in our society and a proper subject of the
criminal law per se. Numerous other SCC cases have reiterated this notion
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that environmental protection is a fundamental value within Canada,172

and more recently the Court has noted that:173

If justice is to be done to the environment, it will often fall to the Attorney
General, invoking both statutory and common law remedies, to protect the public
interest.

Indeed, in the civil context, the Crown’s role toward environmental pro-
tection has been recently described as part of its parens patriae jurisdic-
tion;174 it may act as a representative of the public to enforce the public
interest in an unspoiled environment.175

At a minimum, therefore, the Courts seem prepared to recognize that
the Crown is the “holder of inalienable ‘public rights’ in the environment
and certain common resources...accompanied by the procedural right of
the Attorney General to give for their protection...as parens patriae”;176

and have recognized that this raises a number of important issues, includ-
ing inter alia the potential liability of the Crown if it fails to act, and the
enforceability of any fiduciary obligations involved.177 Coupled with its
comments in the regulatory context, it seems clear the Supreme Court is
open to entertaining the idea of an expanded fiduciary role for the Crown
in environmental cases.

The legislatures have moved toward creative sentencing and the
Courts have moved towards its use in fulfillment of the traditional sen-
tencing goals of specific and general deterrence. The potential is there,
however, to use creative sentencing for larger goals of direct environ-
mental benefit where the “polluter pays,”178 and in so doing to take steps
toward fulfilling an expanded role for the Crown to act as parens patriae,
or to enlarge its fiduciary role toward the protection of the public inter-
est.179
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One might, in closing, add one further observation. The directions
suggested by the SCC are all founded in existing statutory and common
law concepts, and to date are based on a deliberate expansion of those
concepts in a step-by-step fashion.180 Thus, they are a far cry from more
radical theoretical concepts such as environmental rights.181 Will they be
enough? Can we use this expanded potential to reach the root causes of
environmental degradation? While increasing the effectiveness of the
Courts in environmental litigation is arguably a positive and necessary
step,182 it is unclear that reforms such as creative sentencing can truly
reach some key causes of environmental degradation, such as overpopu-
lation and excessive consumption.183 Nevertheless, by reaching beyond
the traditional goal of “mere compliance,” the Crown and Courts are
moving in a positive direction where, at a minimum, restoration of envi-
ronmental quality helps prevent the foreclosure of future options, one
community at a time.
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Appendix A

Amended Creative Sentencing Guidelines

(Alberta Justice, 2007)

PRE-REQUISITES

• Prior to considering any creative sentencing project, the accused must es-
tablish that he is in compliance with existing legislation and that systems
are in place to ensure continued compliance.

• As a general rule, the cost of the project must be in addition to a substantial
monetary penalty. The penalty must remove any economic advantage or
any competitive advantage that accrued to the accused by reason of the
commission of the offence.

• Although creative sentencing ought to be available for guilty and not guilty
pleas, the offender must accept responsibility.

LIMITATIONS FOR ELIGIBLE PROJECTS

• Deterrence should be the primary objective and the yardstick by which the
success of such projects is measured.

• The order must be punitive in nature.
• There must be a nexus or connection between the violation and the project

such that the benefits truly address the wrong that was done.
• A critical component of the project is that it must either improve the envi-

ronment or reduce the level of risk to the public.
• The main beneficiary of the project must be the public. A project that would

be undertaken by any Company as a “sound business practice” would not
be eligible.

• The “public” must in the first instance be the citizens of Alberta.
• The project must result in a concrete, tangible and measurable result, both

in the short term and the long term.
• That result must be a “value added” benefit to the environment.
• The benefit must be obvious so that the public standards that the benefit

accrues to the public or the environment and not the accused.
• Any projects must clearly exceed current industry standards.
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LIMITATIONS FOR ELIGIBLE RECIPIENTS

• There must be no actual or perceived conflict of interest between the accused
and the recipient of the fund.

• All recipients must be not-for profit organizations.
• All recipients must submit to an investigation as to their viability and

accountability.

ADMINISTRATIVE LIMITATIONS

• There must be no actual or perceived conflict of interest between the recip-
ient of the fund and the Crown or the investigating agency.

• There must be accountability in the sense of control over the funds, either
through the mechanism of a trust account as was employed in the Inland,
Cutbank and Dow cases or alternatively, great specificity in the order and
high degree of control exercised by the Court. (Van Waters and Coolsprings
Dairy Farm).
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